Congress Response to DJELR

CALL FOR SUBMISSIONS ON “DOMESTIC PARTNERSHIP”

A Working Group on Domestic Partnership has been established by the Minister for Justice, Equality and Law Reform.   The Working Group is to prepare an options Paper on Domestic Partnership for presentation to the Minister for Justice, Equality and Law Reform by October 2006, within the following terms of reference:
• To consider the categories of partnerships and relationships outside of marriage to which legal effect and recognition might be accorded, consistent with  constitutional provisions, and
• To identify options as to how and to what extent legal recognition could be given to those alternative forms of partnership, including partnerships entered into outside the State.
The Group is to take into account models in place in other countries.
The Working Group is now calling for submissions from any interested person, organisation or group to provide input into its work based on the terms of reference.
All submissions received will be subject to the provisions of the Freedom of Information Act, 1997, as amended.
The following is the Congress position:

Working Group on Domestic Partnership

Department of Justice, Equality and Law Reform

Bishop’s Square

Redmond’s Hill

Dublin 2

Tel: (01) 4790200

e-mail to: Domesticpartnership@justice.ie 
Dear Chairperson,

Congress is delighted to be given this opportunity to share its views with you in relation to legal recognition of “Domestic Partnerships”.  We welcome the statements made recently by the Taoiseach and the Minister for Justice Equality and Law Reform on the Governments commitment to equality for LGB people and to addressing the key inequality of lack of legal recognition of LGB couples and families.  The establishment of the Working Group on Domestic Partnership provides an important opportunity to address this inequality and the practical and serious consequences that arise from it. This brief submission summarises key issues arising from lack of legal recognition and puts forward recommendations on how these can best be addressed.  Our views are influenced by the passing of the following motion at our Womens’ Conference in March 2006:
“Non-recognition of same sex partnerships in employment law
Conference welcomes the introduction of the Civil Partnership Act in Northern Ireland as a vital part of the equality agenda.  Civil partnerships are a new legal relationship, which can be registered by two people of the same sex. It gives same-sex couples the ability to obtain legal recognition for their relationship.  

Conference further welcomes the Commitment of the Minister for Justice Equality and Law Reform to introduce Civil Partnership Rights in the Republic.

Conference demands that any form of Civil Partnership legislation should include rights for cohabitees to the comprehensive range of employment rights including:

· Rights for same sex partners to Force Majeure Leave

· Rights to Pensions and Death in Service Benefits.

· Social Welfare rights and entitlements.

· Tax treatment. 

· Immigration, Work Permits, Visa/Authorisation and Family Reunification

· Adoptive Leave.”
They also follow on from the October 2004 Congress Observations and Recommendations on The Law Reform Commission’s Consultation Paper, Rights and Duties of Cohabitees.  In that submission we stated that:

“Registration of Partnerships represents the best way forward and would ensure that same sex couples would share the rights and responsibilities that other couples take for granted. “
It is our firm view that equality should be a guiding principle to the work of the group.  Lack of legal recognition sends out a message that lesbian and gay relationships are second class. This message is received by lesbian and gay couples, their families and children. It is also the experience of lesbian and gay people at work and young lesbian and gay people in school, who still face significant challenges in dealing with their sexuality in safety. 

Lack of legal recognition also disadvantages LGBT people and their families in a whole range of areas, including:
· Families and children; Many people in single sex relationship have children who have no legal relationship with both partners.  
· Immigration: Lack of recognition of same sex relationships in immigration regulations presents huge problems for LGBT people in relationships with persons from outside the EU. 
· Financial: difficulties encompassing pensions, taxation transfer of property, protection of the family home upon death, social welfare etc. 

· Next of kin: Serious issues arise in cases where a partner is confined to hospital, or is incapacitated, or is incapable of making judgements about crucial medical choices. Some hospitals accept the stated wishes of the patient around visits etc. but are often less willing to allow a nominated partner to be involved in serious decisions. Others are reluctant to allow any but familial next-of-kin.

· Access to reproductive/fertility: This most obviously affects lesbian couples who face significant barriers in accessing such services. 
· Force Majeure Leave: Only recently has the Parental Leave (Amendment) Bill 2004 included a provision for the extension of force majeure leave to same-sex couples to care for each other in cases of injury or illness.  
There are also a number of issues affecting transgendered people which pose a significant barrier to having their familial relationships recognised. Unlike other countries in the EU, transgendered people are not able to have their birth certificates altered to accurately reflect their true gender identity. 

Other disadvantages have been documented in a range of research including a report of the Equality Authority which will help inform the Working Group of the extent and nature of current inequalities experienced by LGBT couples and their families. 
The Options produced by the Working Group provides a powerful opportunity to address advancing the Governments commitment to equality for lesbian, gay and bisexual people. In line with this full equality principle we would ask the Working Group to:

· Advance the option of opening marriage out to same sex couples. We are aware that Constitutional issues have been put forward about this option, but it is the equality option and it is important that the Working Group establishes what these Constitutional issues are and how they can be addressed.  Congress notes that Article 41 recognises the special position of the family. Congress does not believe that granting same sex couples the civic and legal entitlement of marriage conflicts with Article 41 so long as any legislative changes do not give more extensive rights than those enjoyed by heterosexual couples.  It is difficult to see how allowing Gay and lesbian people marry could constitute an attack on the institution of marriage for heterosexual people.  Ultimately, it will be for the Supreme Court to decide on this.
· Ensure that any model of Civil Partnership proposed for same sex couples has rights and obligations equivalent to marriage. The UK Civil Partnership Act is a model in this respect and available to LGB people in one part of the island of Ireland.  Equivalence of rights under the Good Friday Agreement would also suggest this option.
· Ensure that in addition to civil marriage and registered partnership that lesbian and gay people have equal access to schemes proposed for non married cohabitants. 

· That barriers faced by transgendered people in accessing new models of legal recognition are addressed. The UK Gender Recognition Act 2004 provides a useful model in this regard.

· Signal the need to address the Religious ethos exemption in the Employment Equality Act that allows institutions to discriminate against employees or prospective employees “to maintain the religious ethos of the institution”.  
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