Helen Dixon and Larry OGrady 
Department of Enterprise Trade and Employment 
Adelaide Road
Dublin 2

27th March 2009 

RE: Congress Recommendations on  changes to Ireland’s Employment Permit Schemes

Dear Helen

Thank you for providing Congress with the opportunity to comment on the Department of Enterprise Trade and Employment proposed changes to the Employment Permits system. 
Unfortunately the proposals set out do not address a number of core problems associated with the permits regime and key improvements sought by Congress, to improve the rights and situation of workers on employment permits have not been included. 

Ireland’s employment permit scheme is designed to facilitate employers to fill vacancies in situation where there are no available staff for in Ireland or the EU/EEA.  In 2007 there were 4,870 new permits this had fallen to 3,513 in 2008, when you add renewed employment permits the total number of workers employed on permits in 2008 was 6679 and even hen you add in the so called green card permits the total number is only 13,563.  It is clear then that permission to work schemes are in no way a contributing factor to the overall increase in unemployment. Given the danger of people blaming migrant workers for the problems we face it is important at the outset to state very clearly the positive role that immigration plays. Recognition that this is the case is consistently evidenced in research as recently as today, research from Amárach shows a generally positive attitude towards recent immigration, with 54 per cent saying it had on balance been good for Ireland. Some 33 per cent felt immigration had been bad for the country and 13 per cent believed it had made little difference.
Congress Recommendation No 1: Be clear that permission to work schemes are in no way a contributing factor to the overall increase in unemployment.

That we have now entered a period of increasing unemployment is undeniable.  There are only a few job categories still seeking workers as indicated by the 2008 FAS National Skills Bulletin, it is more sensible, at this time, to make all job categories ineligible and create a new list for a small number of eligible categories that are nationally determined. In this way job categories could be added or taken off the list in future in a logical and systematic way i.e. through consultation with social partners and effective data gathering to address the  labour market needs overall not just the requirements of individual employers. It is worth pointing out here that it is difficult to understand why employers cannot find workers to fill their vacancies.  Indeed given how eager people are to find work at this time, it may warrant an investigation from authorities as to the reasons why an employer is having such a hard time finding people to work for them. Especially as employers, are under employment permits rules, required to offer the job at the going rate and to provide the terms and conditions of work normally available in the sector perhaps they are unaware of or ignoring this rule or perhaps it is because of their bad or exploitative treatment of workers.  
Congress Recommendation No 2: Make all job categories for employment permits ineligible and create a new list for a small number of eligible categories.

There are 6,679 workers on employment permits and 2,192 workers with ‘green cards’ and 4,135 working spouses/dependant. Government has projected that unemployment will increase to 450,000 by the end of this year and the overall impact of 13,000 workers on employment permits is, frankly, negligible and it is only fair and just that these existing (13,000) workers should be allowed to renew their permits and to do so without the need for their employer to fulfill the labour market test. Any increases in the charge for employment permits should be borne by the employer not the employee.
Congress Recommendation No 3: Existing workers should be allowed to renew their permits without the need for their employer to fulfill the labour market test and any increase cost should be borne by the employer. 

These 13,000 workers on employment permits are equally vulnerable to losing their job for reason of redundancy.  Congress is advocating a fair approach that amends the permit rules to allow short time working as an alternative to redundancy.  In addition workers who are made redundant should be allowed an adequate period during which to seek new employment.    
Summary of Congress Recommendations for Amending Employment Permit Rules
· Be clear that permission to work schemes are in no way a contributing factor to the overall increase in unemployment.

· From 1st April 2009 make all job categories for employment permits ineligible and create a new list for a very small number of eligible categories.

· Existing workers and their spouses/dependants should be allowed to remain and renew their permits without the need for their employer to fulfill the labour market test and any increased charge must be borne by the employer. 
· The permit rules should be amended to allow short time working as an alternative to redundancy and adequate periods should be provided to allow these existing workers to seek new employment.    

Finally our affiliate SIPTU has with the Migrant Rights Centre produced more detailed observations and recommendations on the proposals and I enclose these for your information.  
Yours sincerely

__________________

Esther Lynch

Legislation and Social Affairs Officer 
Position on Proposed Changes by the Department of Enterprise Trade & Employment to the Employment Permit Scheme

SIPTU & Migrant Rights Centre Ireland

25 March 2009

Introduction

SIPTU and MRCI believe that the DETE’s proposed changes are the wrong way to achieve the apparent desired outcome of restricting the number employment permits issued.   Our overarching concern is that the proposed changes will lead to greater confusion among workers and employers and add additional barriers that will lead to more hardship and exploitation of highly vulnerable workers and an increase in those working irregularly as is described below.   We also outlines below alternative solutions to more fairly and humanely achieve the results desired by the DETE.  
1.   Doubling of the Work Permit Fees (new - €2,000 and renewal permits - €3,000) and     Doubling of Labour Market Needs Test Time Requirements

For those who wish to secure a new permit because they have been exploited or made redundant or want to change employer after 12 months will have a much larger obstacles to overcome with increased fees and the expanded labour market needs test.    The current fees are already extremely high and unfair on workers.   These changes will contribute to keeping workers in exploitative employment because they cut off alternative employment options.   This will also lead more workers into undocumented situations.    In addition it will prolong workers staying on social welfare payments.   

2.  Labour Market Needs Test (LMNT) on the Renewal of Work Permits   

Fundamentally this provision changes the work permit system into a US-style guest worker programme.   MRCI & SIPTU believe that the introduction of the LMNT on renewal is fundamentally unjust to workers and will create chaos in several different forms.   

· Implementing this provision will be a logistical nightmare for all involved.    An employer would technically have to re-advertise a job which is filled by a new work permit holder approximately fourteen weeks before the renewal, giving eight weeks for the LMNT and six weeks for the potential processing of a renewal work permit.   If a replacement EU worker is found then a worker would also need to be given proper minimum notice.   

· Employers could use the new LMNT as a way to get around their obligations to workers under labour law. 

· The replacement of a worker in such a fashion could potentially be deemed as an unfair dismissal, let alone raising redundancy issues (even though it is not a true redundancy).  

· Differentiating between existing permit holders and a new permit holder will not only create confusion for workers and employers and will add another level to the migrant ‘caste’ system. 

· It will lead more workers in undocumented situations if they are replaced.   

3.  New Restrictions on Work Permits for Spouses and Dependents

Having different criteria for spouses of green cards and work permits is unjust.   These restrictions are not placed on green card holders because they are considered “important” in meeting the needs of the economy.    Given that a work permit holder passes all the tests to qualify to work in Ireland they and their family members should also be deemed to be “important” in meeting the needs of the economy.    This measure will also push families into greater poverty as many migrant worker families will be forced to live in single income situations.    This will also lead to more spouses/dependents working informally. 

4.  Redundancy

Employees do not choose to be made redundant.   Creating three different tiers is unnecessarily complicated and will lead to confusion for workers and prospective employers.   What will happen to those with a few days in the difference between the categories?    Again, limiting a worker’s options and erecting more barriers in this fashion will force many in these redundancy situations into undocumented, exploitive work especially when combined with the other enhanced barriers being proposed.      

Alternative Solutions
The MRCI and SIPTU are not opposed to changes to the work permit system and restricting the numbers of work permits being issued.   However, we do question the evidence based need for the current proposed changes.   DETE statistics already show massive drops in the issuing of employment permits as shown below. 

· In 2008 there were just 13,000 permits issued (new & renewals) down by almost 50% from 2007.

· In February of this year there were only 737 (new & renewal) permits issued.   At that rate there could be less than 8,000 permits issued for 2009 (new & renewals).

· Overall this is an extremely small percentage of the labour force and a small percentage of all migrant workers as a whole. 

If an indentified need still exists in terms of further reducing the granting of work permits, the MRCI  believes that the most effective and humane way of doing this to impose restrictions at the point of issuing of work permits to those who are not yet resident in Ireland.   The DETE can do this my implementing its own ineligible job category and wage level criteria more rigidly which it apparently has not carried out fully to date.   In addition if there are only a few job categories still seeking workers as indicated by the 2008 FAS National Skills Bulletin, it may be more sensible at this time to make all job categories ineligible and create a new list for the small number of eligible categories that are still needed such as is done with the Green Card.     In this way job categories could be added or taken off the list in future in a logical and systematic way i.e. through consultation with social partners and effective data gathering to address the needs. 

Conclusion

SIPTU and MRCI believe that any changes to the employment permit system should be thought through carefully and evidence based.   Changes to the system should achieve a more effective administration of system for all involved and not result in confusion and putting highly vulnerable workers at greater risk of exploitation and abuse. 

